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Development, problems and improvement suggestions of Chinas guardianship
systems: Comment on the guardianship rules in General Principles
of Civil Code of the PRC (Draft)

QIN Hongman
(School of Law and Politics, Zhejiang Sci-Tech University, Hangzhou 310018, China)

Abstract: The General Principles of Civil Code of the PRC (Draft) stipulates the basic framework and content
of guardianship system, updates the idea of guardianship legislation, adds the types of appointed guardianship by
testament, temporary guardianship and intended guardianship, supplements the content of guardian’s duties and
guardianship change, improves China’s legal system of guardianship and reflects a new trend of modern
guardianship legislation. Although some contents are added in the existing guardianship system, there are still
some problems as below: the standards of" favoring the person under guardianship' are not specific; guardianship
duties are not stipulated; the relation with other similar systems is not distinguished; there is lack of attention to
the guardianship under specific situations; the rules on the qualification of guardian remain to be discussed; the
system of guardianship supervision is not set. Thus, it is necessary to clarify the legislative style of guardianship
system in China, detail consideration factors of the principle of favoring the person under guardianship, specify the
specific content of personal guardianship and property guardianship, defining the relation between guardianship and
custody, supplement the regulations on guardianship and support distinguishing, child guardianship after the
divorce of parents and guardianship for the old, and add the system of guardianship supervision by compiling Civil
Code on Marriage and Family.

Key words: General Principles of Civil Code of the PRC (Draft); appointed guardianship by testament;

intended guardianship; the system of guardianship supervision; principle of favoring the person under guardianship

: 2020—03—26 :2020—05—25
2019 (CLS(2019)HQZZ18) 5 (17102161-Y)
(1988— ), s s s



308 ) 2020 44
[9-11]
, . . (
{ YO » ( ) “ 7
{ PX§ PX§ .
PI y o« ) . ) o N
2, « »( » 30
( ) , , “
, . K .
p) , ,
(1] [2-4]
[5] ; ’
[6], [7] ; “ 9[12] , “
¢ ) L v . 4 (
) ,
( 35 2 3
» ,
, { ( ) ,
, NG
{ p) D)) 30 31 2
K¢ ( ) ' '
{ ( )) 14 “ ” ,
( ) . ( ))
()
y “ ”» @ «
{ ( ) ) 31 C )01 12 16 ) «C
( ) 2017 ¢ ) (
) . ) ,2017 ¢ )
, 35 P ¢ Y .
©) ¢ " L

”»



3 — { ( ) ) 309
: ¢ » .
!’13755
() ()
, . ¢ » .
. : ( C 34 3
o o 34 1
. ¢ C 29 9
;3 ( y o«
’ 6 ’71410 N ’
¢ )) 31 3 . ] ,
’ ()
36 ¢ Y
’ . N (

° ) 36 .

[15]85 ’ ’
®o ’ o
. (
) 33
° W C 39
[16]
5 ‘ )



310 ( ) 2020 44

H s N ’
b ’ o
X )
D)) N .
’ ’
’ o o { ( ) )
. Y ,
b b °
’ ()
o { ( D)
[N
X C L )
’ 4 ’ ’
b
’ 1.
° { ( ) 26 1 ,
()
{ ( )
b
’ b
b o
o b
b
’ @®
“ ”»
b “ ”
b
. K« ( ) “ 7
( ) . .
’ (7]
b
“ ” ’ °
“ ”» ’
b
’
®
[3]
O} s “ ” (maintenance)
) ° « s .
“ ”»
b )
@ 1956 4 ) 1989
4 »
) { »
6 :1956 ».1958  «
“ » ».1973 §
o b
».1973 4 ».2007
° ( ) 2007



(\Do s << >> “ ”» “ . ”’
“ ”»
o o ’
( »
(18]
N . . o
“ ” “ ”
o b
N ’
. NG . ,
< > ’ b b
C N( ( » .
(2]
’ o
b Y b
. N p) , . .
. .
. N ;
Y 36 .
o ’ ’ b
’
. . o ’ b
o ’
. b o
’ L) .
o o b
b . b
) b ~
[17] (2]
o ’ > °
. ( ) { , o
p) “ ” , » , N N
“ ” . { p) 30 ,
, .
o b ’
@ .
’ o . 1975 ¢ Y 6 D .1984 ( ).
, 1988 ».1992 ¢ $.1994 ¢
$.1996 2001 ¢
’ ’ $.1998 ¢ y .
N ° D 21992 (
, ».1992 ¢ $.1999  (
$.2000 ¢ ).
o 2000 ¢ .2000 ¢ .
2. y 19,2008 Ve ,
( ( ) 26 9 1989 ¢
$.1988 )

’ °

’ o (Child Support Agency, CSA), CSA o



312 ( ) 2020 44
, ( )
o )y 2 ,
{ ) , .
+{ ( ) ) 26
2 , o
; ) 26
( ( ))
26 :
[6]
(
)y 29 30 ,
) , e ( ( D) ,
b b b ’720—‘
() ( )
() § ( ) D § )
( Vs ( Pi bi ,
’ b ( )
o & ( )) 27 28
( ) e
, (

) 36 2



— 4 ( D)) 313
o b .
( ) , o
b
b |:7:|0
b 2 b
[21]100 .
. o b
b o
( .
b .
@ AY
5] [13:740
. (
) )
b
(8]
[6] 1)
N ( )
’ b
[4] 0
[22] o { ( D))
) . ( (
. ( DY) )
’ ’ o
{ ) , ’
b
b
{ ( )
@) : Y 428 .« Yy 1786
4 ) 383 ;€ »
128 ) 1889 ( ) 844



314 ( ) 2020 44
b o b b b
{ ( ) ) s s
~ H ’
b ’
o ’
, { » .
b N
°© s ’ 5 ’
( ) [13 ” .
’ b
“ ”»
’ o
2.
’
[23-25]
O}
’
’ o
N [15185
’ o
b b
° ’
b b b
[26]
o b
b b
’
1.
“ ”
b
N N H N
“ ”»
b
3
b
b
“ ”» °
b
b b
[27] °
1.
b
©) N ) 1901 2 “
Al AY ’ Al
’ Y ’
; f28-29] » 2008
“ i ( 1111 1, 1097 2
) o § y 1 5



3 : N — { ( ) ) 315

b H b b
° o o
’ N N N ~ H
b
[30] .
° ’ N ’ N 3
b o
’ b
H N ’
o b A} b
[31]
b o
o A A} b
o b N
b ’
[1]283
b o N o 9
N N
b b Y o
N N ° ’ °
: b b
’ H ’
H H
[18]247
’ b ’ o
b b Y
H
[13]78
b b o

N .
N ’ N °
. ’ ’
’ ° ’ ’
. : . °
H ~ N H H ’
H N ~ ° ’
(13377 | [217246
H ° ° ’
. N .
N N
°
[13]77 . 1.

[7]



316 ( ) 2020 44

{ ( ) ) o
26 N , .
34 35 . ,2018 .
. 34 . . . (
, 39% .38% .36% .35%) 35% L)
s [17]
, ( ) , . ,
2. .
[32] ,
. ¥ Yy 205 2.
, \ 208 210 , i
s 4 p) { , 2018 \ 60
p) . 24949 17. 9%, 65
, 16658
. ( ) 1L 9%, ,
. . »
() , 4
1 ( ))



N { ( D) 317
[5]
’ ’ °
° ’ ~
, ( ) N
( ) ( )
[13]70
’ ’
[1]287
’ ’ ’
° ~ ° ’
b o
’ ~
’ ’ 5 ’
N . ( .
)f13763 . ( ; (
PEEN ( . N R )
) 20]
[1]248 |
N H
N ’
[13]71
“
H
2]
’ ’
“ ” [1]273
° ’
( s L8]
)
[21]244
H
H ’ °
[35] .
b b ’ ’ o
[1]274 ,
3 ’
[21]244
° ’ ’
) [13]73
Al o
’ << ’
D)) ) ( ) .
N ’
[1]289
’ o ’
’
~ H ’ ’



318 ( ) 2020 44
(5]
b
, N ( )R
( ; \
sl ) ;
, ( )
[13774-75
H ’
. [35]
9 o b o
[21]250
o b
, ) (8]
b
A Y
2. ; , R
° ’ .
° ’
, ( p) o & ( D)
o , o
b
b
[13]81
b o . ;
( N ) ;
( ( ) 3
)
[21]141
o , . . 4
g ° p) o
[17]277-278
° b
3.
b
b
. ( Vi (7 (M.
’ , 20109,
o [2] (Il

,2018(10) : 17-25.



B { ( ) ) 319

(3] , . L1l
. 2019(2); 5-14.
[4] . : )
33 [Jl. 2018, 40(5);: 182-
193.
[5] A » :
0. ( ),
2018, 41(2); 13-18.
[6] . .
[Jl. ,2019, 41(4); 61-81.
[7] . L. .
2018(4) :1-15.
[8] . [Jl.
,2017, 29(5); 19-25.
[9] . [M].

, 2004 299.

[10] Pobjoy J M. The best interests of the child principle as
an independent source of international protection[ ] ].
International and Comparative Law Quarterly, 2015,
64(2): 327-363.

[11] Ishaque S, Mustafa Khan M. The best interests of the
child: A prevailing consideration within Islamic
principles and a governing principle in child custody
cases in Pakistan[ J ]. International Journal of Law,
Policy and the Family, 2015, 29(1). 78-96.

[12] Mokoto A. Guardianship in Japan under the Adult
Guardianship Law of 2000 [ C]// Dayton A K,
Comparative Perspectives on Adult Guardianship.

Durham: Carolina Academic Press, 2014 167-175.

[13] . [M].
,2020.

[14] Benjamin G A H, Jackie K G. Family Evalution in
Custody Litigation; Reducing Risks of Ethical
Infractions and Malparactice [ M ]. Washington:
American Psychological Assocaation, 2003:41.

[15] . : [M.

,2012.
[16] . { » L1l
,2017(3):23-29.
[17] ,
. , 2019(2); 15-24.
[18] . [M].

,2013:34.
[19] Dongjin L. Recent development in Korean Family Law .
Divorce, adoption, parental responsibility and family

support [ C]// Bill A, Fareda B. The International

Survey of Family Law. Bristol: Jordon Publishing,
2015:193-208.

[20] « ) [J1.
,2017, 31(4); 22-30.
[21] . [M].
,2019.
[22] . Ly
( )»2018(2) :65-74.

[23] Hodson D. The International Family Law Practicel M .
4th ed. Bristol: Jordon Publishing, 2015;748.

[24] Lanteigne G. Best interests of the child in relocation:
the work and views of lawyers in England and Wales
[M]//Law in Society: Reflections on Children,
Family, Culture and Philosophy. Leiden: BrillNijhoff,
2015 395-423.

[25] Zermatten J. The best interests of the child principle:
Literal analysis and function [ J]. The International

Journal of Children's Rights, 2010, 18(4);: 483-499.

[26] ) .« )
Lyl ,2019(6) :46-55.
[27] . [M].
,2015.63.
[28] . . [M]. .
, 2004,229-231.

[29] Schepard A. Children, Courts, and Custody:
Interdisciplinary Models for Divorcing Families [ M ].
Cambridge: Cambridge University Press. 2004: 162-
163.

[30] Quinn M J. Guardianship of Adults: Achieving Justice,
Autonomy, and Safety [M]. New York: Springer,
2005 18-24.

[31] Bidaud-Garon C, Fulchiron H, Baret B, et al. A
chronicle of French Family Law[ C]// Bill A, Fareda
B. The International Survey of Family Law. Bristol:
Jordon Publishing, 2015:95-117.

[32] . . .

{ ) 2 2 [I].
,2017(6) :222-229.
[33] [M]. .o : .
2000.:71-72.
[34] .2018

[EB/OL]J. (2019-08-15) [2020-03-10]. http: //www.
mca. gov. cn/article/sj/tjgb/201908/20190800018807.
shtml.

[35] . [Jl.
,2018(4) . 16-34.



