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Reference application of the constituent elements

for testamentary right of habitation
HU Jian, DONG Xiujing
(School of Law and Humanity, Zhejiang Sci-Tech University, Hangzhou 310018, China)

Abstract: To achieve the social governance goal of ensuring that everyone has a place to live, and to
implement the public policy of "accelerating the establishment of a housing system with multiple sources of
supply, multiple channels of protection, and both renting and purchasing options, Civil Code of the
People's Republic of China has established testamentary right to habitation with protective attributes.
Regarding the establishment pathway for the right of habitation, testamentary right of habitation should
be established by analogously applying and broadly applying the provisions governing contractual
habitation rights, rather than directly applying the relevant provisions for contractual habitation rights.
The specific application of analogous reference for the constitutive elements of testamentary residential
rights requires adherence to a three-stage review process: identifying similarities and differences,
considering legislative intent and value objectives, and completing a systematic examination. In terms of
the formal requirements for establishing a habitation right, a testamentary habitation right should be
established in written form. Wills made in the form of audio or video recordings or orally can also serve as

a precondition for establishing habitation rights if they meet the functional requirements and legislative
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intent of the written form. Changes to testamentary habitation rights and the effect of registration should

follow the transfer theory under the principle of automatic inheritance to distinguish two stages of

inheritance, so as to clarify the specific application of the norms. Clarifying the pathway for establishing

habitation rights through wills helps fully leverage the institutional advantages of habitation rights and

achieves a balance of interests among heirs to property ownership, habitation right holders, bona fide

property acquirers, and creditors of the testator.

Key words: testamentary right of habitation; constituent elements; applicable by analogy; written

form; modes of change of property rights; effectiveness of registration
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