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The key to breaking the deadlock in the relationship between
homestead and land under the new urbanization: From the perspective of

the normative construction of legal lease rights
HU Jian, DUAN Xurui
(School of Law and Politics, Zhejiang Sci-Tech University, Hangzhou 310018, China)

Abstract: By clarifying the principle of dealing with the relationship between houses and homestead,
and designing the normative structure of legal leasehold rights, the impasse in the transfer of homestead
use rights in the process of urbanization can be resolved. Under the principle of "separation of house and
land", the legal lease right system is designed in the way of superimposing rights on land, which can solve
the problem of land rights of houses under the situation of "different owners of house and land" in the
process of transfer. In the real context of "the separation of three rights" of homestead and its limited
circulation, the legal lease right system should be constructed from the subject and object of the right,
legal period, legal effect, distribution of benefits and other dimensions. The lessor is the owner of the
right to use the homestead, the buyer of the house is the lessee, and the object is the homestead itself;
leases are legally required for a period of 20 years, after which the lease will be renewed according to
relevant provisions of the lease contract; the rent should be determined by mutual agreement on the
premise of being not lower than the base price of the lease. The main subjects of rent distribution are

farmers and rural collective economic organizations, and the distribution plan must be agreed upon
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democratically by the farmers’ collectives; the law can distinguish between typical and atypical forms of

legal lease rights, and explain the conditions for their establishment, legal effects and reasons for their

elimination.
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