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Necessary limits of justifiable defense: Analysis based on

Clause 3 of Article 20 of the Criminal Law
WANG Xiao, LING Ruizxiang
(School of LLaw and Politics, Zhejiang Sci-Tech University, Hangzhou 310018, China)

Abstract: Clause 3 of Article 20 of the Criminal Law is commonly recognized as special provision or
attention provision, which leads to 3 types of cognitive biases in judicial practice. Firstly, the circumstance
where criminal liability is not held for casualties caused by excessive defense is only confined to actions
listed in Clause 3 of Article 20 of the Criminal Law. Secondly, criminal liability should be held for all
casualties caused by excessive defense against actions not included in Clause3 of Article 20. Thirdly, the
establishment of excessive defense would not be impacted by the defender’s subjective attitude towards the
consequences of the defensive actions. Thus, to break the cognitive biases listed above and ascertain the
necessary limits, and based on analysis of related cases, it is considered that Clause 3 Article 20 should not
be simply recognized as special provision, and the enforcement of the rights as specified in this clause still
should conform to the necessary limits (namely the factors of outcome, behavior and time), and factors of
behavior and time should be taken into comprehensive consideration with the factor of outcome as the core.

Key words: justifiable defense; nature of clause; outcome factor; behavioral factor; time factor

[1]
[2]8

,1997 »

®

:2020—02—24 :2020—05—27
(1967— ),



329

§

)

[:

18

b
3
.
Johnson
”»
’ b
b
A Y
b
b

[5]

[3]

[6]

[4]

o

+(

)

”»

)



330 ( ) 2020 44

1
/
( )
(2016) 02 28 / -
1 o 5:1
(2017) 0115 126/
2 o 10:1
(2016) 0192 18 /
3 ® 11
(2017) 13 195
4 ) : 3:1
47 /
g o 1:1
;https://www.itslaw.com/,
b
, { » ,
b b o
[8]
o b b b
, , “ 2 ( )
o b ’
b o
, ’ ’
S
D 2014 3 12 s
( ) . ° . ’
b s s ’
“
” @ 2016 6 26 s
b b
“ ”» “ !
9 [7] . N
o b
“e b ’
® 2015 9 15
s )
” ’ ( )!
o ’ ’
o @ 2003 12 31
2 o N ’
b
. ® P
’ 7. http://www. spp. gov. cn/spp/jezdal/201812/
° ’ t20181219 402920.shtml,
. , © “ »

“ »® 0. ,2016(10); 95-101,



— ( 331
° ~ ’ ’
’ ’
1.
9]
’ ’ °
~
+{ »
’ ’
[10]
’
b
L]
)
2.
’ ( »
N ’ ’
’
b
®
’
’ ’
b b
° b
3.
1.
’
’
b
’
’
b o
’
b
“ ”»
@
’ °
[M]. 4 ,2017,147,



332

2020 44

(D

(2

(3

~
’
2 4
”
°
3 ,
’
’
o
’
5
’
’
°
’
’
°
b
o
b
“
’
»[12]
°
°
b
[13]130 [14] «
°
’
’
”»
b
N N
s s



§ ) 333
(@)
° ) ,
’ o
’ ’ ’ ’
[15]
’ ’ H ’
’ ’
(1] ,
’ ’
2]
°
“ ”
’ o
’ ° , ,
’ H ’ s
° ’ ) i
b R y
“ 9
4 ° ’ .
’ 4 o ’
’ ° ,
b . .
[20]
’
° o
() ’
1.
’
®
s ° )
~ ’ )
[16] “
o
°
9
’ (2)
“
b
9 “
’ ’
’
»[17]
’
’ o
’ o
’ ’
’
b
“
’
°
’
( » )
»[18]
o b
’
°
’
’ ®
’
> ’
°
O] .
(D
s
’ )
2
, § ) @ ’ .
® “ »
’ ° s



. 2020 44
o ’ |
®
°
’
°
’ ’ ’
“
b
”
’ ’
’
. b
°
b
’
«“ ]
§ » ’
’
( » ’
o ? ’
b
°
, b
@
°
’
“
°
” “ ”
o
“
o 1 4
”
, :
«“ 9 “ ”
, ’ ’ °
«“ ” [21] “
°
. ’ ” ,
. [13]143 “e ’ ¢
’
)
, ’
” [22] “
°
“ ”» 7
°
o @ '
@)



335

”»

”»

o &

b
b
o
b
b
)
b
’
b
’
’
b
b
o

+2018(5) :47-60,

L.



336 ( ) 2020 44
« o :
“ ”(shoot the burglar) ey . [1] : (. .2019(2) ; 26-41.
[2] . : [Jl. ,2019
' (1):3-21.
’ [3] . (7l ,2017
(4):3-11.
« »lzs] , [4] . “ »o« », “ »
[Jl. ( ),2019,6(2); 114~
’ ’ 124.
° ’ [5] Johnson N. Self-defense [ J ]. Journal of Law,
s Economics and Policy, 2006, 2(2): 187-211.
[6] . [Jl.
@,O (261 | ,2017(3) :37-46.
. [7] . ) . [M].4
’ ° : ,2013.:387.
. [8] s . [M]
R , ,2007:201.
[9] . [M]. : )
° 2014.293.
[10] . [M]. ,2004 ; 380~
* 381.
1] ) M. ,2011:181.
[12]
’ ’ [J1. ,2018, 30(6);: 1614-1635.
[13] . [(M]. 2 . : ,2016.
, N o [14] . [M]. 4 . 2015,
) i 192.
. ] i [15] . : . [Jl. )
2019(3) :22-36.
[16] . [yl , 2015(6):129-
’ . 137.
[17] . LJ1.
) ,2013,7(1): 6-27.
’ ’ [18] : . .
’ ’ ,2019(2) :3-25.
“ ” y R [19] Frederic G. Self-defense or murder [ ] ]. Idaho Law
Review, 1966, 3(1):142-153..
’ [20] :
’ ’ ’ [Jl.
N ,2017(5) :89-104.
. , [21] . : [M]. 4
,2017:150.
) ’ [22] . (M. 3
,2016:211.
, [23] Fritz A. Self-defense without imminence[ J]. American
s 3 Criminal Law Review, 2019, 56(1). 1527-1552.
[24] Kimberly B. Juveniles and self-defense[ ]J]. Journal of
’ Juvenile Law, 2005, 25(1):121-125.
° ’ [25] .
, o [N]. ,2018-09-20(18).
[26] Sangero B. Hellers self-defense[ J]. New Criminal Law
@ Review, 2010, 13(3): 449-484.
® ’ [27] Michael M. Steinhoff and self-defense[ J]. San Diego

Law Review, 2018, 55(1):315-338.

( : )



